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hat does a perpetrator of
violence against women look
like?
For many, the question
evokes images of creepy
strangers lurking in
dark alleys or unkempt, drunken husbands
stumbling home from the local tavern.
These stereotypes have long been
challenged tirelessly by feminists and
women’s rights organisations, especially
during Women’s Month or the 16 Days of
Activism for No Violence Against Women
and Children, this year’s campaign for the
latter having started yesterday.
Statistically, women are more likely to be
assaulted by someone they know. Domestic
violence is also perpetrated by good-looking middle
class professionals and high-level politicians.
Debunking these myths is therefore a crucial tool
in the fight to end violence against women.
However, in all these vital and urgent
conversations about the true face of the
perpetrators, there is one perpetrator that remains
largely invisible – the state and social institutions.
Violence does not exist solely in interpersonal
relations, but in the circumstances that facilitate
it, and the systems and structures that excuse it.
In some cases, the very laws designed to protect
women from violence can, in practice, enable it.
A good example is the criminalisation of
prostitution which, in many ways, limits
prostitutes’ ability to work safely and without fear
of violence from clients and state agencies.
Women’s experiences of such state-sanctioned
violence, of course, differ based on individual
identities and, predictably, those marginalised
elsewhere are both hardest hit and affected in
unique ways.
The Centre for the Study of Violence and
Reconciliation’s recent research on violence
against women indicates how those living in
poverty and who lack economic opportunities
may find themselves trapped in abusive
relationships. The the blesser-blessee phenomenon
is one such consequence.
Sadly, these realities remain all too common in
women’s lives. For many marginalised women, the
price of reporting sexual assault may be hours of
travel and waiting for attention, unsympathetic
treatment from the police and medical personnel,
and a negligible chance of seeing a known
perpetrator convicted. Moreover, having finally
been medically examined to prove the abuse,
women must still go elsewhere for treatment as
medico-legal work usually does not include any
treatment for the physical or psychological
consequences of sexual assault.
All of the above reminds us of the same thing –
the reality of state institutions as sites and
perpetrators of violence.
Again, the way religion has been and continues
to be used to control women is one of the biggest
challenges they face.
The role of culture and tradition has a similar
effect. Both these institutions have continued to
control and manage women’s sexuality and
autonomy. They legitimise the coercions and
oppressions of women, and essentially locate
women as inferior, minors and fundamentally
unequal in relation to men. This is justified as what
was intended by “God”, by the ancestors and by
those who have gone before us – the way it has
always been.
Examples include the social belief that once lobola
has been paid, the man has the right to “discipline”
his wife and children, even if it means violence in
all its forms. The grandmothers, aunts, mothers,
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sisters and friends who form the traditional family
circle and act as advisers for young brides echo
these sentiments in their teachings. In this way,
male domination and hegemony are instilled from a
young age, enabling the cycle of violence to be
perpetuated.
This inadvertently makes all the different players
complicit in the subsequent violence that takes
place, by creating an enabling environment for it to
thrive.
Religious institutions have not been spared this
reality, with reports of abuse by clergymen and
“men of God”. The arrest of Durban-based pastor
Timothy Omotoso on human trafficking and
sexual assault charges in May is a case in point.
Once again, the very men entrusted with being
leaders of thought and our moral consciousness
become the perpetrators of violence.
To this end, society has the mandate to
question the role of the church in promoting
violence against women, and to investigate the
abuses that take place within the church.
As a nation, we need to look critically among
ourselves to find the loopholes that institutional

perpetrators of violence against women take
advantage of. Institutions and structures that aid
violence must be exposed and held to account. As
a society, we have to eradicate violence against
women. We must find the courage to turn away
from the norms and ideologies that perpetuate
the abuse of women.
Public institutions, including the police and the
judicial system, are mandated to ensure that
women are protected from abuse and that cases
do not go unreported or unpunished. Even simple
reforms of police at a basic level, such as
ensuring survivors can speak to a female officer at
a police station, or providing speedy access to
transport them to safe places, can make a huge
difference in helping survivors feel secure.
Those charged with taking statements from
survivors, including police officers, lawyers or
other legal authorities, should receive tailored
training on how to conduct the investigation
without traumatising the survivor all over again.
Police officers who are implicated in incidents of
violence against women must face the full might
of the law.
While changing the ways of bureaucratic
institutions and structures can be cumbersome,
without such change other progress towards the
protection of women’s rights is at risk. People’s
trust and confidence in public institutions forms
the foundation for women’s safety and security.
. Sibanda-Moyo is a gender specialist at the
Centre for the Study of Violence and Reconciliation
and lead author of the study titled Violence against
Women in South Africa: A Country in Crisis. Follow
her on Twitter @Nonhlanhla17
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FINE-TUNING A PROGRESSIVE ACT
outh Africa currently has some of the most
progressive legislation when it comes to sexual
violence. But this was not always the case. As
forward-thinking as the current laws may be, various
sections still negatively affect South Africans,
including the victims and survivors of sexual
violence. These are, after all, the people whom such
laws are meant to protect.
The Sexual Offences Act of 2007 represents the
core legislation defining what sexual offences are
and the sentences attached to these crimes. It
replaced the infamous Immorality Act, promulgated
in 1957. That act was preceded by a similar one,
enforced from 1927 – the first Immorality Act.
The 1927 legislation was the first to prohibit
specifically unmarried sex between so-called
Europeans and natives.
It also criminalised “procuring” women for
interracial intercourse, and even contained a
proposed sentence of up to six years’ imprisonment
for women of colour who were thought to be
“provoking” white men to have sex with them.
In 1950, an amendment was made forbidding sexual
intercourse between Europeans and anyone not
European. And in 1957, a clause was inserted
prohibiting sexual intercourse or “immoral or indecent
acts” between white people and people of colour.
These acts, and their subsequent amendments,
were not only racist and misogynistic, but also
homophobic. Sex between men had long been
criminalised under the common law crime of
sodomy, but a 1969 amendment introduced the
infamous “three men at a party” clause, which
prohibited any sexual activity between men at a
party – where party was defined as any occasion at
which more than two people were present.
All of these enactments served to deny victims
and survivors of sexual violence access to justice,
while persecuting those who engaged in consensual
acts wrongfully criminalised in law.
The most substantial changes to sexual violence
legislation came in the form of the Sexual Offences
Act of 2007, which saw most provisions of the
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previous versions repealed or replaced – leaving only
those sections relating to prostitution and brothelkeeping intact.
Some of the most significant changes included
broadening the definitions of sexual offences such as
rape and sexual assault, as well as decriminalising
homosexuality.
While this act has radically changed how sexual
offences are defined and prosecuted, the
constitutionality of some of its sections have been
challenged over the past decade.
The challenge currently being presided over by
Constitutional Court judges concerns section 18,
which limits the right to prosecute all sexual
offences, other than rape, once 20 years have
passed since the offence was perpetrated.
The case was initially brought before the South
Gauteng High Court in June by eight alleged victims
of billionaire stockbroker Sidney Frankel, who
accused him of having sexually assaulted them
between 1976 and 1991, when they were children.
The court ruled in favour of the so-called Frankel 8.
It is now up to the Constitutional Court to confirm
this judgment.
The Women’s Legal Centre and others argue that
section 18 denies the right of the applicants to
human dignity by arbitrarily distinguishing between
nonpenetrative and penetrative sexual offences.
They claim that the protection afforded to
survivors of nonpenetrative sexual offences – as
opposed to survivors of rape – infringes on the
formers’ right to equality, rendering section 18
unconstitutional and therefore invalid.
In 2013, sections 15 and 16 – relating to the
criminalisation of consensual sexual activity between
teenagers aged 12 to 15 – were impugned. These laws
had prohibited children of this age from engaging in
voluntary and consensual sexual conduct with each
other. The prohibited conduct included anything
from holding hands to penetrative sex, as well as
any consensual behaviour that an adult might
consider sexual.
Human rights activists had expressed concern that

under sections 15 and 16, teenage rape survivors,
especially girls, ran the risk of being criminally
charged for being raped. Sanja Bornman, then an
attorney at the Women’s Legal Centre, said these
sections played a part in denying health services to
young teen rape survivors.
And since girls bear the physical markers of sex –
both in terms of falling pregnant and having a
higher chance of contracting a sexually transmitted
disease – they were also more likely to be
prosecuted under this legislation, said Bornman.
“Clearly, section 15 and 16 affect girls
disproportionately to boys, and for that reason alone
the sections violate all girls’ constitutional right to
equality before the law,” she argued.
In a unanimous judgment, the Constitutional Court
found that sections 15 and 16 served to deny
teenagers their right to privacy and dignity.
While the Sexual Offences Act sets one of the
most progressive legal frameworks globally with
regard to the definition and prosecution of sexual
offences, this does not necessarily translate into
effective implementation of the law.
A 2008 research report, conducted by the Centre
for the Study of Violence and Reconciliation, found
that the conviction rate for rapes reported in
Gauteng in 2003 was only 4.1%. A conviction for any
sexual offence resulted in just over 6.2% of cases.
In a similar study released this year, the centre
found that the conviction rate for any sexual offence
reported in Gauteng in 2012 was only 6.5%.
These results are alarming as they point to a
failure of the police and justice system to adequately
prosecute sexual offences.
As happens with legislation, the act will continue
to be amended and fine-tuned. But all this work will
amount to nought if the state – including the police,
the National Prosecuting Authority and the judicial
system – continue to fail to implement and defend
the law for the sake of protecting victims and
survivors of sexual violence.
Solomon is a subeditor at City Press.
Follow her on Twitter @mishsolomon

t is with a sense of jubilation and trepidation
that I watch unfolding developments in our
neighbouring country, Zimbabwe. After four
decades of authoritarian rule and centuries of
violent settler colonialism, the shoots of
freedom are beginning to sprout. This shows us
how quickly the unimaginable can become
possible when people have had enough.
The events of the past few weeks have
enabled me to reflect on the nature of
leadership, democracy and history. Just under a
decade ago, in 2008, Madiba spoke of “the
tragic failure of leadership in our neighbouring
Zimbabwe”. This was a painful reminder of
how far the country had fallen, in stark contrast
to the promise that had held a decade before.
In 1997, in an address to the Parliament of
Zimbabwe, Madiba spoke highly of the
country’s leader, saying: “I should indeed take
this opportunity to pay tribute to President
Robert Mugabe, whose contribution to the
political and economic progress in the
subcontinent has always been critical: a
statesman whose force of example during the
years of bitter struggle, whose wise counsel
during our difficult negotiations process,
whose profound advice as we entered
government amidst threats by hostile forces,
and whose ideas about the future of southern
Africa are highly cherished by our people.”
The two decades between Madiba’s
statement in 1997 and the ending of a
dictatorship in 2017 have illustrated how
heroes can turn into villains, liberators into
oppressors and freedom fighters into criminals.
The difficult relationship between Madiba
and Mugabe after 1990 is well known.
However, as Mugabe continued to entrench
his power at the expense of the people and
of democracy, any respect that Madiba had
for him dwindled rapidly.
Numerous columns have been written
about the two leaders, with many comparing
the failures of Mugabe with those of Mandela.
There is no doubt that Madiba had his flaws
and that he made errors of judgement.
But for me, the most obvious difference in
their respective leadership track records is
that Madiba sought to make democracy stick
during his short term in office. This is evident
in Mandla Langa’s recent book Dare Not
Linger, which draws on Madiba’s memoirs of
his presidency and highlights how he
explored all means available to him to
strengthen the institutions of democracy.
Arguably, despite the many assaults launched
on these institutions over the past few years,
and associated attempts at a complete capture

of the state, our institutions and the many
ethical people within them have prevented a
more rapid descent. This “buffer” has given
South Africans time to resist state capture and
to allow some sort of fightback. It remains to be
seen how much longer the buffer will hold,
given the depth of the rot that has set in.
As a legacy institution, the Nelson Mandela
Foundation has sought to push back against
not only state capture but also a deeper
capture of democracy that has entrenched
itself in the political and economic systems of
our country and many others.
It is important to note that this broader
form of capture demands attention beyond
the Guptas, the patronage networks of
corrupt politicians, the companies that unduly
benefited during apartheid and other usual
suspects. It is all-encompassing, and arguably,
we are all implicated in one way or another.
Privilege, no matter how small it is, seems
always to want to protect itself. And capture
seems evident everywhere. Take the rise of
lobbying by businesses at the expense of the
public interest in the US, for example. Capture
is routine even in mature democracies.
For Zimbabwe post Mugabe, the test is not
only about fixing what is broken. A new
cohort of leadership needs to overturn the
long resistance to change. Constitutional
changes are necessary to ensure that leaders
cannot entrench themselves. Just as
important, policymakers need to be open to
new ideas in a rapidly changing world.
An incoming president aged 75 should
accept that his role is transitory and, like
Madiba, should publicly announce that he will
serve one term. Whilst Zimbabweans feel
united now in a way that they haven’t for
many years, they must use this unity to deliver
the democracy they wanted from Mugabe.
Respect for institutions of democracy should
reign supreme. The military might have
delivered desirable short-term outcomes this
time, but what stops them from intervening
politically again? What stops them from pursuing
their own interests over those of the people?
A word of caution to a society that begins
to dream anew: the yoke of a past not dealt
with will weigh that society down. In
searching for solutions in the immediate
future, one must always consider the past.
Zimbabwe’s elite networks, be they political,
economic or military, remain entrenched.
South Africa is a case study of how political
settlement or change does not guarantee a
tabula rasa. The removal of a person, or even
a political party, does not signal the end of a
system that has taken root over decades.
Networks of power and criminality must be
understood as a whole and the citizenry must
be wary of the distraction of “enmification”.
It is up to the Zimbabwean people to demand
that these challenges be met. They must ensure
that the frayed fabric of their democracy be
repaired and that they secure leadership less
like Mugabe and more like Madiba.
Hatang is CEO of the
Nelson Mandela Foundation

